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II. Historical Context of Sexual Abuse of Women in Custody & Women Slaves
Historically, both women in custody and women slaves experienced abuse by those in authority. A review of the historical contexts of women's imprisonment and slavery demonstrate that sexual abuse of both is deeply imbedded in both experiences.
[*573]
A. Sexual Abuse of Women in Custody As long as there have been prisons n5 and women in them, n6 women have been sexually victimized. n7 Women in the earliest prisons were poor women, usually of the non--ruling or minority class, and [*574] women who had deviated from prevailing social norms for their gender. n8
In the 1860s, women reformers in the United States raised public awareness about the increasing number of women in prison and the terrible conditions of confinement they faced, in particular the sexual abuse of women prisoners by male guards. n9 These reformers pointed out that men were luring women and girls into prostitution. n10 Women prison reformers complained that prisons degraded rather than reformed women by subjecting them to sexual abuse. n11 Thus, the sexual abuse of women existed even in the earliest United States prisons.
Around 1870, there was a movement to improve the conditions of incarcerated women. This "Reform Movement" n12 was led, in large part, by Quaker men and women involved in, or sympathetic to, the abolition of slavery and gaining suffrage for women. n13 They [*575] believed that women who had run afoul of the law were in need of reforming, n14 and thus opened "reformatories" staffed by "matrons" to teach women the skills they needed to make their way in the world --sewing, gardening, laundry, and cooking. n15 The Reform Movement lasted until the 1930s, when it lost the support of some women's groups who felt that women's efforts needed to be focused on gaining the vote for women rather than prison reform. n16 This "abandonment" left the Reform Movement lethargic and left female prisoners languishing in institutions that retained the old characteristics of reformatories, n17 without formal backing from established and respected women's groups. n18 Even after suffrage was granted, there was a definite fracture of the women's movement, with some feminists voicing the idea that scarce resources were being wasted on the task of "reforming" women offenders. n19
For the next forty years, women's reformatories became the norm. While they had abandoned many of the more salutary principles of the Reform Movement, they continued to be run with many of the outer trappings of reformatories including all female staff and "gender--appropriate" training in cooking, sewing, gardening, and cleaning. n20 [*576] In the 1960s and 1970s, women correctional officers seeking job advancement used Title VII's n21 proscription against discrimination in employment to obtain positions in male prisons. n22 Concerned with the threat of Title VII litigation, prison officials supported women's entry into previously all--male settings, despite frequent challenges raised by male staff and male inmates. n23 As a result, most restrictions on male officers' employment in women's prisons that predated the Title VII were removed and, by some estimates, male officers working in women's prisons now outnumber their female counterparts. n24
Women's entry into male institutions and their abandonment of women's institutions created opportunities for male staff who had been prohibited by custom, if not by law, from working in women's institutions. Male and female correctional staff's entry into institutions housing female prisoners resulted in complaints, litigation, and reports of sexual abuse. n25 These complaints were met with law [*577] suits requesting same--sex supervision. By and large, male prisoners have lost challenges to cross--gender supervision. n26 However, female prisoners have had much greater success, with courts routinely recognizing a greater need and expectation of privacy for women. n27
B. Sexual Abuse of Women Slaves
Sexual abuse was a prominent feature of the enslavement of African women in the United States. n28 While slavery visited horrific and unimaginable abuse on all slaves, women slaves experienced abuse that was particularly related to their gender. n29 Women slaves were routinely used as concubines for male slave owners, their relatives and their owner's guests. n30 They were systematically impregnated by their owners, and at their owner's request, by other slaves in order to produce children that were sold, worked or in turn bred to raise other slaves. n31 Much of the early abolitionist work by women reformers, the same reformers who led the movement to create women's prisons, focused on sexual abuse of Similar to sexual abuse in prisons, sexual abuse of slaves also was not limited to abuse of females. Though sexual abuse of male slaves did not take the same form as sexual abuse of women slaves, male slaves were targeted for abuse related to their sexuality --often facing castration as a form of oppression. n39 Thus, a congruency of both sexual abuse of women in prison and women in slavery is that sexual abuse was and is used as a tool of oppression.
A. Sexual Violence as a Tool of Oppression
Sexual violence has been used as a means of oppression, control and retribution against women in custody both domestically and internationally. n40 On the international stage, in times of war, sexual abuse, usually against women, is frequently used during investigation [*580] as a means of intimidation or torture. n41 The literature on the experience of women in slavery and that of women prisoners is replete with accounts of the sexual abuse of women. n42
An offshoot of sexual violence is the complicated relationships that sometimes emerge between captive and captor. Both in slavery and in prison, the roles of the oppressed and the oppressor can become confused --sometimes resulting in relationships that stretch traditional boundaries of captor and captive. n43 There are [*581] many accounts of women slaves bearing children and having long--term relationships with their owners. n44 The same is true for women in custody. n45 The reasons for these relationships are quite complex. They can certainly be motivated by love, n46 sexual desire, n47 or desire to bear children n48 --even under oppressive conditions. n49 These relationships, in the context of slavery, were often motivated by need --the oppressor had access to items that would make slavery or imprisonment more bearable --better food or clothing, better work assignments, protection from other oppressors, and increased status within the framework. n50 The same is true for women prisoners. n51 [*582] Because of the imbalance of power inherent to the position of authority that captors hold over the captured, the concept of consent may have only limited value in evaluating these relationships. n52 In slavery, however, consent was not an issue. Slave masters owned slaves and their wives. Neither wife nor slave could protest sexual relations and had little power over what happened to the products of those unions. n53 Wives and slaves also had little say over the custody, disposition, and education of children. n54 Unless state law provided otherwise, or separate arrangements were made prior to marriage, all of a woman's property belonged to her husband. n55 As for slaves, anything they produced --human or material --belonged to the slave owner.
In prison, staff --primarily male --have exploited the prison setting as an opportunity to abuse women prisoners. n56 When courts and state law fail to respond to sexual abuse against women prisoners, [*583] they effectively "privatize" it. n57 Like slaves, women prisoners have few means to protest these sexual relations. n58 Thus, the authority of the corrections personnel who have the power to protect women from sexual abuse or ignore and perpetuate that abuse becomes similar to the patriarchal authority of the husband and slave--owner seen in the nineteenth century.
B. The Impact of Economic and Political Forces on the Institution
Undoubtedly, there were powerful political and economic interests supporting slavery. n59 The political and economic forces which shape criminal justice policy, and which in turn support imprisonment are powerful as well. n60 Slavery Page 4 33 Fordham Urb. L.J. 571, *583 helped stabilize the economy of the early colonies by providing a cheap source of labor for the [*584] benefit of a few wealthy landowners. n61 Cheap slave labor was a standard means of economic growth until emancipation, when slave plantations were dismantled --and then quickly replaced by prisons. n62 Soon after emancipation, the composition of prisons shifted from predominantly white to predominantly black. n63 Thus, in spite of --or perhaps because of --emancipation, the enslavement of blacks was quickly converted to the subjugation of blacks through imprisonment, furthering the goal of feeding the economy. n64
Prisons have become the primary economic development project in many communities, providing economic growth and stability to economically marginal communities. n65 Private prison concerns such as Wackenhut and Corrections Corporation of America n66 are publicly traded on the New York Stock Exchange and build prisons not just in this country, but around the world. n67 Prisoners are seen [*585] as a commodity that these corporate entities house as a service to states. In many states, the most powerful labor unions are police and correctional employee unions. n68
Political forces are also strong in promoting imprisonment. Getting "tough on crime" n69 is a certain way to enhance the political standing of elected officials. With such strong political forces and economic benefit, n70 like the slave plantations of the past, it is not surprising that sexual abuse of women in the prison system, much like the rape and breeding of slave women, is often overlooked as one of the byproducts of a necessary institution.
C. Legal Protection From Unwanted Sexual Relations
It goes without saying that there was no legal protection from sexual abuse for female slaves. n71 Women prisoners, at least, have some legal protection from forced sex by correctional staff. n72 Twenty--three states specifically provide by law that a prisoner's consent is not a defense to criminal prosecution of staff sexual misconduct. n73 These states recognize that the difference in power between prisoners and correctional staff negates claims of consent. Notwithstanding this majority view, there continues to be debate among courts about the ability of prisoners to consent and the impact this consent should have on the availability of relief for violations [*586] of constitutional rights. n74 Several states have made it a separate criminal offense for an offender to have "consensual" sex with a staff person. n75 These states, Arizona, Nevada and Delaware, can separately sanction prisoners and staff for "consensual" sex. n76 Not surprisingly, there are few criminal prosecutions for custodial sexual misconduct in states against correctional staff. n77
While there is legal protection in the modern context for sexual abuse of women in custody, women prisoners still have little choice about whether to become sexually involved with correctional staff. Like slaves, women prisoners are often wholly dependent upon correctional staff for their lives and their livelihoods. Correctional staff, like slave owners, determine the ways in which women will serve their time: where they will be housed; where they will work; how much contact they will have with the outside; what they will eat; and how they will be clothed. This exercise of dominion and control severely limits --if not obviates --consent. Like slaves who lacked freedom of choice, women prisoners must often use their sexuality to negotiate within the prison system. Thus, the sexual abuse of female slaves and female inmates are congruent and merit legal protection.
The Thirteenth Amendment of the Constitution outlawed slavery and slavery--like conditions by both private and state conduct. n78 [*587] Courts have construed the Thirteenth Amendment to abolish not only chattel slavery but to "abolish all prospective forms of slavery" as well. n79 The Thirteenth Amendment, however, has a specific exclusion allowing such conditions as a punishment for crimes that result from a legitimate conviction. Nevertheless, sexual abuse is "not part of the penalty" that women prisoners are expected to pay for their crime n80 and thus women prisoners should receive protection from sexual abuse notwithstanding the Thirteenth Amendment exclusion. The Thirteenth Amendment applies both in letter and spirit to the protection of slaves and prohibits slavery--like conditions or treatment, even if the "slave" is a woman prisoner subjected to sexual abuse by the state and its agents; well beyond the boundaries of punishment for her crimes.
In the early twentieth century case of Butler v. Perry, n81 the United States Supreme Court held that involuntary servitude included "those forms of compulsory labor akin to African Slavery which in practical operation would tend to produce undesirable results." n82 "Involuntary servitude" is broader than the term slavery. n83 Involuntary servitude is "control by which the personal service of one [person] is disposed of or coerced for another's benefit," n84 whereas slavery, at least in the U.S. context, is tied to race. n85 [*588] Contemporary criminal involuntary servitude cases reflect an economic view of the Thirteenth Amendment and have focused primarily on forced labor and peonage. n86 This narrow view, however, fails to recognize that slavery Page 5 33 Fordham Urb. L.J. 571, *588 and involuntary servitude were more than forced labor. In the case of female slaves it was forced sex and reproduction. The international human rights view of slavery is much more nuanced and has recognized that slavery and slavery--like conditions include sexual violence which violates the International Covenant on Civil and Political Rights, the Convention Against Torture, and the Slavery Convention. n87 A competing and more accurate view is that slavery and involuntary servitude were more than economic systems of free labor, they were complex social systems. n88 For example, women's services included not only those that could have been provided by substitute wage labor, but also sexual and reproductive services that clearly fall outside the wage--labor system. n89 Given that, courts have found that Congress intended for the Thirteenth Amendment to prohibit anything with characteristics of chattel slavery and that there is ample evidence that sexual exploitation of women slaves was a recognized evil of the chattel slavery system. In much the same way, coerced sexual services of women prisoners should be considered as falling within the scope of the involuntary servitude prohibition.
Women who are sexually abused while incarcerated are protected by 1983, a provision enacted pursuant to the Thirteenth Amendment. Given that the focus of feminist efforts has always been to right the power imbalance between men and women, perhaps the most surprising congruency between slavery and abuse of women in custody is the lack of consistent and forceful feminist advocacy. As with slavery, the feminist response to the abuse of female prisoners has been varied and sporadic, with mixed results as to its impact on the problem.
The history of feminist activism on slavery is mixed. n96 While white feminists often tied their struggle to that of slaves --comparing their lack of rights to that of slaves --they just as often distinguished themselves based on race and privilege. n97 For example, in [*591] the struggle for the vote, some white feminists parted ways with abolitionists on giving the franchise to newly emancipated male slaves. n98 They felt strongly that white women should have the right to vote before black men. n99 Lost completely in that discourse was the situation of black women --who were dually burdened by gender and race.
Similarly, modern feminist advocacy on behalf of women in custody has been mixed. In the struggle to address sexual abuse of women in custody, national feminist organizations have been slow to react. n100 The primary advocates have been individual women with backgrounds in criminal justice issues, poverty issues or international law. n101 For example, national women's organizations that were very vocal in lobbying for the passage of the Violence Against Women Act of 1994 ("VAWA I") n102 have by and large not taken [*592] up the issue of abuse of women in custody. n103 There was a significant debate among women's groups and church--based organizations about whether to support VAWA I's initial approach of enhanced penalties and criminalization as the primary method to battle violence against women. As initially enacted, VAWA I, and as reauthorized in 2000, as VAWA II, the statute has prohibited the use of its funds for any persons in custody. n104 While initially enacted to prevent male perpetrators from gaining access to funds meant to assist female victims, the prohibition found in both VAWA I and VAWA II on the use of funds for any individual in custody, means that the significant number of women in prison with histories of physical and sexual abuse both prior to and during imprisonment n105 are ineligible for services funded by VAWA II, the largest source of funding nationally for these programs.
In actuality, modern feminist organizations have been slow to stake out any position on criminal justice except one related to women [*593] as victims of crime. n106 According to Ratna Kapur, this reticence directly rejects the mainstream feminists' tendency to adopt the "victim subject" as an ideal model. n107 Kapur attributes such a tendency to the movement's constant reliance on essentialism as a basis for making claims and seeking relief. n108 Kapur goes on Page 6 33 Fordham Urb. L.J. 571, *593 to note that gender essentialism is seriously flawed because it lumps a large group of women together based on a single shared experience. In the case of women slaves and women prisoners, the shared experience is sexual violence. Such a stance, argues Kapur, is oversimplification in its worst form, as this "victim" theory "cannot accommodate a multi--layered experience," which is obtained through the lens of varying cultures, races, religions, and sexual orientations. n109 This essentialism fails to consider the complexities of individual women's experience of sexual oppression and accommodations they make in order to survive and achieve some "normalcy" within the confines of the oppression. n110
[*594] Very little feminist advocacy is devoted to the many primarily poor and non--white women who are prisoners. This contrasts with the historical movement, where women and women's organizations were the primary movers for improvement and reform of women in the justice system. n111 There exists legitimate critique that this advocacy was religiously based and focused on making white women who had strayed conform to the middle class standard of womanhood and motherhood, as women of African descent were not incarcerated in the earliest prisons. n112
In recent efforts to combat the sexual abuse of women in custody, advocates --not associated with national women's organizations --have used a multi--pronged approach that has included litigation aimed at systematic reform, public education, and legislative reform.
A. Litigation on Behalf of Women
One approach to litigating on behalf of women prisoners is embodied in Canterino v. Wilson, n113 where Susan Deller Ross, n114 who was employed as an attorney at the U.S. Justice Department, Civil Rights Division, Special Litigation Division, argued for better programming for a class of women prisoners on equal protection grounds. n115 The prisoners were contesting the prison's refusal to allow them to take vocational classes viewed as "traditionally male" disciplines, and instead limited the women's choices to "business office education" and upholstery. n116 The women were ultimately successful due to Ross's attack on the disparate treatment of men and women prisoners on equal protection grounds, however, nowhere in the case did any issues regarding sexual abuse of the women prisoners arise. This case represented an "equality plus" approach, in which women's rights were asserted within the framework of Eighth Amendment cruel and unusual punishment violations. Evidence of these constitutional violations was in the form of compelling prisoner testimony which detailed numerous incidents of sexual abuse. n120 Yet another approach to the problem of sexual abuse has been to combine human rights and equality advocacy to change female prisoners' conditions of confinement.
Deborah LaBelle, n121 a Michigan sole practitioner, has litigated several cases in which she has combined international human rights principles and United States constitutional law to obtain victories on behalf of women prisoners suffering sexual abuse at the hands of corrections officers. n122 Using human rights in the context of sexual abuse of women in custody was precipitated by a "confluence of factors", including both domestic and international attention and directives. n123
[*596] Ellen Barry, n124 the founder of Legal Services for Prisoners with Children in California, however, took another approach, and focused on maternal and child health issues as litigation targets. n125 For example, in Shumate v. Wilson, n126 the complaint alleged that the California Institute for Women and the Central California Women's Facility had "furnished inadequate sick call, triage, emergency care, nurses, urgent care, chronic care, specialty referrals, medical screenings, follow--up care, examinations and tests, medical equipment, medications, specialty diets, terminal care, health education, dental care, and grievance procedures, and that the provision of medical care featured unreasonable delays and disruptions in medication." n127 While these approaches have been quite different, they have all resulted in positive change for women prisoners. n128 In fact, they represent an evolution of litigation; rather than being formulaic in its approach, essentializing women in custody, advocacy on behalf of women prisoners has taken many forms and addressed a broad range of women's Page 7 33 Fordham Urb. L.J. 571, *596 experience in custody --worker, victim and mother. While litigation is an important tool in combating past abuses, public education holds the greatest promise of preventing sexual abuse of women prisoners.
B. Public Education
To some extent, the visibility of staff sexual misconduct with inmates and other examples of abuse in institutional settings in the media have informed the public's perception about the problem of [*597] sexual abuse in institutional settings. n129 These accounts have convinced a once skeptical public n130 that sexual abuse can and does occur in institutional settings.
A more difficult group to convince has been those in the corrections hierarchy. Schooled to believe that prisoners always lie n131 --women prisoners' corrections agencies especially, have been slow to recognize that sexual misconduct is a pervasive problem in institutional settings. At about the time that the directors of Departments of Corrections began losing their jobs over sex scandals in prisons, n132 heads of corrections agencies identified sexual abuse of [*598] individuals in custody as a major problem and took positions decrying these practices. n133
Recognizing the need for training and technical assistance on this issue, the National Institute of Corrections (NIC), under the leadership of Anadora Moss, n134 who had been involved in directing Georgia's response to a sexual abuse scandal, n135 began to develop a systemic approach to addressing staff sexual misconduct with offenders. NIC began an aggressive campaign in 1995 to assist state departments of corrections to address staff sexual misconduct with inmates --focusing on leadership, policy, law, management, investigation and agency culture. n136 NIC offered training programs for key state corrections' decision makers; on--site technical assistance on policy development and the drafting of legislation; and developed training programs for corrections staff. n137
[*599] While the correctional hierarchy has begun to address its lack of awareness through training and technical assistance, they have been slow to permit similar training for inmates. n138 Correctional officials believe that inmates would use the information to control staff by making false complaints of sexual abuse. n139 Many states only mention sexual violence as part of the brief orientation that inmates receive when they enter the correctional system. n140 The majority of those that provided more detailed training to inmates do so as part of an agreement reached in litigation. n141 In recent years however, several states have begun to voluntarily offer training about sexual violence to inmates. n142 Advocates critical of the correctional hierarchy have tried remedying this situation by providing [*600] materials to inmates and the public on preventing and addressing staff sexual misconduct with inmates. n143 Moving beyond public education and training, legislators have begun to draft and enact legislation penalizing women prisoners' abusers.
C. Legislation Addressing Staff Sexual Misconduct with Inmates
The moving force behind the first piece of modern legislation addressing sexual abuse of women in custody was the Women's Rights Division of Human Rights Watch, under the leadership of Dorothy Q. Thomas. n144 The Women's Rights Division had published numerous reports dealing with sexual abuse of women in custody, seeking to document human rights abuse in the United States, n145 and had received positive response to these reports. For example, Radhika Coomaraswamy, the United Nations Special Rapporteur on Violence Against Women, Its Causes and Consequences, issued a highly critical report of the United States' practices with regard to women in custody. n146 The report was delivered at the Fifty--Fifth Session of the United Nations Human Rights Commission in April 1999. n147 Prior to that meeting, however, the United States Department of Justice embarked on a visual campaign to highlight its interest in improving the conditions of women in custody. n148 Following up on those reports, the Women's Division gained the support of Michigan Congressman John Conyers [*601] who introduced the Prevention of Custodial Sexual Assault by Correctional Staff Act ("Custodial Sexual Assault Act") as part of omnibus legislation reauthorizing the Violence Against Women Act. n149
The legislation called for the establishment of a registry for correctional employees found involved in custodial sexual misconduct. n150 It also called for withholding federal law enforcement funds from those states that failed to enact legislation criminalizing staff sexual misconduct with inmates. The initial legislation, which was introduced with bipartisan support, focused primarily on prisoner--on--prisoner sexual assault and provided for penalties only in cases of prison rape. n158 While there was bipartisan support for the bill, the failure to include the perspectives of accrediting organizations such as the American Correctional Association, the Association of State Correctional Administrators and groups who had worked primarily on issues related to sexual abuse of prisoners by staff slowed enactment of the bill. n159
The Prison Rape Reduction Act was reintroduced in 2003, with significant amendments --changing the name to the Prison Rape Elimination Act (PREA), and including coverage of staff sexual abuse of persons in custody and grants to assist states in their efforts to prevent, reduce, and prosecute prison rape. n160 The legislation passed unanimously on September 23, 2003. n161
As enacted, PREA establishes a "zero tolerance" policy for rape in custodial settings, n162 requires data collection on the incidence of rape in each state, and establishes a National Prison Rape Elimination Commission ("Commission"). The Commission is required to [*603] issue a report on the causes and consequences of prison rape, n163 and to develop recommendations for national standards on the prevention, detection and punishment of prison rape. n164 While PREA does not create a private cause of action n165 for prisoners, it does create a system of incentives and disincentives for states, correctional agencies and correctional accrediting organizations who fail to comply with its provisions. Each correctional agency must, upon request by the Bureau of Justice Statistics (BJS), report the number of instances of sexual violence in its facilities. n166 On an annual basis, the three states with the highest incidence and two states with the lowest incidence of prison rape will appear before the Review Panel on Prison Rape to explain what they are doing in their facilities. n167 States and accrediting organizations stand to lose five percent of federal funds for criminal justice activities for failure to implement or develop national standards. n168 As an incentive [*604] to comply, PREA provides grant assistance to states to implement practices that reduce, prevent, or eliminate prison rape. n169
Like litigation, the enactment of legislation is a critical element in responding to staff sexual abuse of women in custody. Legislation sends a message to the public, prisoners and correction staff that sexual misconduct is a serious public policy concern that merits prosecution and appropriate penalties. Yet, state legislation has not had the broad prophylactic effect that policymakers, advocates and many corrections officials anticipated. Unfortunately, sexual abuse in institutional settings is even less likely to be reported and prosecuted than sexual assault in the community. n170 Interestingly, major legislative efforts to address sexual abuse of persons in custody, particularly women in custody, were for the most part engineered by women who had strong feminist credentials, but worked in organizations that were more aligned with prisoners rights and human rights. While the influence of feminism is clear, the lack of involvement of women's organizations in leading this effort was a missed opportunity for feminists and women in custody.
V. Conclusion
The sexual abuse of women in custody is akin to the sexual abuse of female slaves. At base, both slave--owners and correction officers used sexual domination and coercion of women to reinforce notions of domination and authority over the powerless. Like women slaves, women prisoners are seen as untrustworthy, promiscuous, and seductive. They are the archetypal "Dark Lady" who is responsible not only for her own victim--hood, but also for the corruption [*605] of men. n171 Like women slaves, women in custody have sometimes "chosen" n172 to align with their captors --for reasons of convenience, n173 sexual expression, n174 desire, n175 material need, n176 or survival. n177 Because she is the "other" woman, poor and often [*606] black, she is relegated to the margins, outside of the coalition n178 by traditional feminists, black men, and those advocating for poor people. n179
While litigation, public education and legislation, have yielded concrete gains in addressing abuse of women in custody, much remains to be done. Demands for supervision of women inmates by women correctional staff have met with some success. n180 Poor record--keeping by federal, state and county correctional authorities, however, makes it difficult to gauge the prevalence of the problem, thereby rendering it anecdotal at best and invisible at worst. n181 This lack of record keeping or naming the problem means that bad actors can resign prior to or in lieu of being fired or prosecuted, free to obtain employment in other corrections institutions. n182 It [*607] also means that little accountability exists for states that fail to remedy the abuse of women in custody. n183
Enactment of VAWA created the largest appropriation of funds to combat violence against women in this nation's history. Nevertheless, the lack of support or services for women who are abused in custody or who come into custodial settings with histories of physical and sexual abuse, and are therefore at greater risk for abuse while custody, remains.
Page 9 33 Fordham Urb. L.J. 571, *607 n184 Moreover, the lack of visible prosecutions of sexual abuse in custody and appropriate sanctions for those found guilty n185 sends the message that corrections officials, employees, and agencies can act with impunity. n186 Hopefully, the passage of the Prison Rape Elimination Act, with its focus on documentation, data collection and the development of standards will begin to remedy the sexual abuse of women in custody and increase the accountability of states and correctional officials.
Finally, the record of advocacy by national women's organizations of addressing the concerns of women in custody is mixed at best. Fortunately, there are a host of creative and determined women advocates who were trained or worked in women's organizations and took up the concerns of women in custody. These women advocates have addressed not only sexual violence of women in custody, but health, education, and vocational needs of female inmates. n187 In this way, they have claimed the history of early feminists abolitionists like Rhoda Coffin, n188 who were able to reconcile advocacy for women in custody with advocacy that advanced women as a whole. It shall be an unlawful employment practice for an employer (1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national origin. n5. See Stephen P. Garvey, Freeing Prisoners' Labor, 50 Stan. L. Rev. 339, 342 n.16 (1998) Table 6 .34 offers statistics on the total number of women incarcerated in federal and state prisons throughout the country. At the end of 2002, there were 97,941 women incarcerated in the United States, with 86,257 of them being housed in state institutions. The largest number of women are incarcerated in the South, which includes states from Florida to Texas to Maryland. Id. The median age of incarcerated women of all ethnicities was thirty--three years old in state prisons and thirty--six years--old in federal prisons. In the thirty to thirty--four--year--old age group, 129 White women, 662 Black women, and 216 Hispanic women out of every 100,000 in the general population for each racial group were incarcerated. In the thirty--five to thirty--nine--year--old age group, 106 White women, 566 Black women, and 193 Hispanic women out of every 100,000 women in the general population for each racial group were incarcerated. See Online Sourcebook, supra, at 1800--1935, at 97--98 (1985) . Rafter gives a first--person account of the especially poor situation of women prisoners in the South, detailing their living conditions, which includes the constant supervision by male corrections officers. Id. She details an account of Molly Forsha, who was convicted of murder in the mid--1870s, and gave birth to twins while incarcerated at Nevada State Prison at Carson City --allegedly as a result of sexual activity with the prison warden. Id. at 98. Rafter also discusses the opening of the Indiana Women's Reformatory by Charles and Rhoda Coffin in 1873. Id. at 29--33. The Coffins had observed that the conditions endured by women prisoners when housed with male offenders were abhorrent, and often resulted in women being forced to engage in sexual activity at the whims of their jailers. This was due largely to the fact that the male corrections officers held the keys to the women's cells. The Coffins' Reformatory, as a result, was the first one to employ an entirely female staff. n8. See Rafter, supra note 7, at 13 (detailing the viewpoint of early eighteenth century scholar, Francis Leiber, that convicted women were essentially morally bankrupt, and therefore prone to commit heinous crimes more quickly and easily than their male counterparts). Rafter notes that Leiber's opinion, shared by many of his contemporaries, was essentially an articulation of the perception that a woman prisoner personified the archetypal "dark Lady --dangerous, strong, erotic, evil --a direct contrast to the obedient, domestic, chaste ... Fair Lady." This characterization, Rafter suggests, justified the need to separate the women from men, even when both sexes were physically present in one prison facility. Id. at 12.
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